Terra Bella, Gilifornia

STATE G- CALI FORN A

AR QLTURAL LABOR FHATI ONs BOARD

In the Mitter of:

NASH CE GAVMP GOMPANY, Gase No. 99-FB-2-M

Epl oyer
26 ARB No. 4
And (June 20, 2000)
ROMUALDO CARDENAS
Petitioner,
And

WN TED FARMVWRERS OF AMER CA
AH-adQ

Gertified Bargainin
Represent at i ve.

e e e e N e e N N N N N N N N N N N N N N N N

CEd S ON AD (HER

h Septenber 9, 1999, a decertification el ection was hel d anong t he
enpl oyees of Nash De Ganp Gonpany (Enpl oyer). The ballots were i npounded pursuant
to Admnistrative Qder No. 99-9 (Septenter 7, 1999). After the election, the
I ncunioent union, the Lthited FarmVWrkers of Anverica, AH-QO (UAW tinely filed
el ection objections. Oh Novener 22, 1999, the Executive Secretary of the

Agricultural Labor Relations Board (ALRB or Board) issued
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an order setting various el ection objections for hearing and di smissing vari ous
others. Upon a request for reviewfiled by the UFW the Board, in Nash De Ganp
onpany (1999) 25 ALRB No. 7, set an additional objection for hearing. n April
13, 2000, Investigative Hearing Examner (IHE) Douglas Gil | op issued the attached
deci sion in whi ch he recormended that Qpj ection No. 2, which posed the question of
whet her the decertification el ection was held in the sane bargaining unit as that
whi ch was certified, be sustained. He therefore reconmended that the el ection set
aside. The | HE recormended di ssnssal of the renai ni ng obj ections, including onein
whi ch the UPWasserted that the decertification petition was barred by a contract
agreed to shortly before the filing of the petition. The UFWfiled exceptions
concerning the contract bar issue and the Enpl oyer filed exceptions concerning the
unit issue.

The Board has considered the record and the IHE's decision in light of
the exceptions and briefs submtted by the parties, and affirns the | HE s findi ngs
of fact and conclusions of |law except as discussed bel oy and adopts his
reconmended order setting aside the el ection.

O OB N
The decertification el ection was hel d anong the enpl oyees at the

Epl oyer' s Ducor Ranch operations, which
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apparently constituted the whol e of the Enpl oyer's operations at the tine that a
"statewde" unit of the Enployer's agricultural enpl oyees was certified in 1981.
Snce that tine, the Enpl oyer has acquired additional operations, estinated to
total approxinately fifty ranches, (bjection No. 2, as set by the Executive
Secretary, posed the question of whether the election was held in violation of the
established rule that the only appropriate unit for a decertification electionis a
unit which duplicates the unit as initially certified, inthis case, a statewde
unit.

Inlight of the parties' stipulation that during the pre-petition
eligibility period the Enpl oyer had 269 agricultural enpl oyees at its operations
other than Ducor Ranch, and in light of his evidentiary ruling di scussed bel ow the
| HE concl uded that an out cone deternminative nuniber of potential voters were
di senfranchi sed. 1 The Enpl oyer attenpted during the third day of hearing to
i nt roduce evi dence to support the assertion that the enpl oyees of the additional
operations should not be considered part of the certified unit, due to the clai ned

noncont i guous | ocation of the operations relative to Ducor

1 242 enpl oyees voted in the el ection.
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Ranch and | ack of conmunity of interest anong the groups of enpl oyees. > The IHE
excl uded nost of this evidence on the basis that the i ssue was not raised in a
tinely nmanner. In soruling, the | HE suggested that the Enpl oyer shoul d have
raised the issue inaunit clarification petition when the additional operations
were acquired (or at least at the tine the decertification petition was bei ng
investigated) or should have filed its own el ection objection regarding the unit
sought in the petition.

The issue of whether new groups of enpl oyees shoul d be consi dered
accreted into a certified unit nmay be rai sed whenever it becones a natter of
dispute. Wiile such a dispute may be resol ved through the unit clarification
process, it nay also arise in an unfair |abor practice case alleging a refusal to
bargai n over such enpl oyees, or nay arise, as here, in the context of election
proceedi ngs. (Paul W Bertuccio (1984) 10 ARB No. 16; Miyfair Packi ng Gonpany
(1983) 9 ARB Nb. 66.) Nevertheless, for the reasons set forth below we affirm

the | HE s disal | onance of the Enpl oyer's proffered evi dence on the appropriate

2 Section 1156.2 of the Agricultural Labor Relations Act (ALRA or Act) nandat es
that bargaining units include all of the enpl oyees of the enpl oyer in Giifornia,
unl ess the enpl oyees are enpl oyed in two or nore nonconti guous geogr aphi cal areas,
I n which case the Board has the discretion to determne the appropriate unit or
uni ts.
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unit placenent of the enployees in the later acquired operations.

Prior toits attenpt to introduce evi dence of the proper unit placenent
of the enpl oyees at its operations other than at Ducor Ranch, the Enpl oyer had a
consi stent history of refusing to divulge infornati on about those operations. It
I's undisputed that the Enpl oyer never notified the UPWof its acquisition of
addi tional operations, despite language in the parties' pre-1997 col | ective
bar gai ni ng agreenents that appeared to requi re such noti ce.

In the decertification petition, the petitioner stated that the unit
consi sted of table grapes and described the unit by providing the address of Ducor
Ranch. Question 6(a) on the enpl oyer response to petition for decertification
form which requires an agent of the enployer to sign under penalty of perjury,
asks "Does the certified unit in the Petition for Decertification include all the
enployer's agricultural enployees in Gidlifornia? The Enpl oyer answered "yes," even
though it had nunerous additional ranches enpl oying at |east 269 agricul tural
workers at that tine. Question 6(b) asks, "Ae the agricultural enpl oyees of the

enpl oyer in two or nore nonconti guous geographi cal areas?' The Enpl oyer answered
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no," though it nowclains that its additional operations are in nonconti guous
areas. It is difficult to reach any other conclusion than that the answers to
these questions, which are unanbi guous, were deliberately msleading so as to
forestall any investigation by the Board' s Msalia Regional Gfice into the
propriety of the unit described in the petition.

Despite the Enpl oyer' s | ack of candor, the UPWapparent!ly | earned t hat
there mght be other operations and filed an el ecti on obj ecti on questi oni ng whet her
the el ection was held anong al | the enpl oyees presently inthe unit. Fior to
hearing, the UFWattenpted to subpoena i nfornation concerning the Enpl oyer's ot her
operations, for the specific purpose of determning whether the bargai ning unit
present|y consists of enpl oyees other than those at Ducor Ranch. Indeed, in a
declaration filed in support of the UV subpoena, counsel for the UPNstates that
the infornati on sought is necessary to determne "(1) whether the operation exists
in tw or nore noncontiguous geographi cal areas; and, if so, (2) whether there are
differences in terns and conditions of enpl oynent that warrant other than a
statewde unit.” The Enpl oyer noved to quash the subpoena, arguing that this

infornation was irrelevant to issues set for hearing. Inlieu of
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conpl i ance wth the subpoena, the UFWaccepted a stipul ation that 269 additi onal
agricultural enpl oyees were enpl oyed during the voter eligibility period.

After engaging in extensive efforts, as described above, to conceal any
infornation concerning its other operations, on the final schedul ed day of hearing
t he Enpl oyer reversed course and sought to introduce the very sane infornation in
its case in opposition to (bjection Nb. 2. H nding such a naneuver i nproper, the
|HE refused to admt the evidence. V& believe this ruling was correct, for the
fol | ow ng reason.

The Enpl oyer's pattern of conduct, which includes msleading, if not
intentional |y false, answers inits response to the decertification petition, and
an attenpt to anbush the opposing party on the last day of hearing wth infornation
which it refused to provide in response to an earlier subpoena, constitutes a
serious abuse of the Board' s processes. A common and accepted sanction for abusi ng
di scovery and ot her processes is the disallowance of the evidence proffered on the
subject by the offending party. In Bannon MIls, Inc. (1964) 146 NLRB 611, an
enpl oyer was barred fromproffering evidence inits own case in chief which it had
refused to produce in response to subpoenas. This approach has been judicially

appr oved.
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(See, e.g., NRBv. CH Srague & Son . (1% dr. 1970) 428 F.2d 938, 942; N.RB
v. Awrican At Industries, Inc. (5" Qr. 1969) 415 F.2d 1223, 1229-1230.)
Further, the Board' s own regul ations, at Gilifornia Gde of Regul ations, section
20262, subdivision (c), and section 20370, subdi vision (b), provide that
Administrative Law Judges and |HE s have the authority to i npose sanctions for
failure to conply wth, appropriate discovery requests. V& believe that these
principles are equal |y applicable to the provision of msleading or fal se answers
under penalty of perjury on the Board' s official forns. Inlight of these

consi derations, we conclude that protection of the fairness and integrity of the
Board' s processes nore than warrants the | HE s deci sion to excl ude the evi dence
proffered by the Enpl oyer.3

THEEEEEErrrrry

(Hrrrrrrrrrrr

3 Nothing in this Decision shall be construed as precluding the introduction in any
future proceedi ng of the evidence disallowed in this proceed ng.
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For the reasons set forth above, it is hereby GRCERED that pjection
No. 2 is sustained, the election conducted on Septenber 9, 1999 is set aside, and

the decertification petition is di smssed.

DATHD June 20, 2000

GABEMBEA SHRMW\ Qhai r

AARAA BARRCG5 Menber

HERBERT Q MASON  Mentber
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MEMBER RAMDS R GHARDBON oncurring and D ssent i ng:
| concur wth the ngjority inaffirmng the IHE s dismssal of
(pj ections 1, 4, 5 and 6.4 However, for the reasons set forth bel ow | dissent
fromthe ngjority's decision to sustain (pjection No. 2 and set aside the el ection.
The parties stipulated that during the pre-petition eligibility period
the Enpl oyer had 269 agricultural enployed at its operations other than Ducor

Ranch. Wil e Ducor Ranch apparently constituted the whol e

4 (pj ection Nb. 3 was wthdrawn at the request of the UFW
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of the Enployer's operations in Giifornia wen the bargaining unit was certified
in 1981, since that tine it has acqui red nunerous ot her ranches. The
decertification el ection was held only anong the Ducor Ranch enpl oyees, 242 of whom
voted, as the existence of the additional operations was unknown to the Board' s
Msalia Rgional Gfice at that tine.

Before it may be concluded that an out cone det ermnative nunber of
potential voters were disenfranchised, it is necessary to deternmne whet her sone or
all of the additional 269 agricultural enpl oyees shoul d be consi dered to have been
accreted into the original unit.> Qbviousl y, enpl oyees not in the bargai ning unit
cannot be disenfranchised. It is onthis very issue, whichis central to the
nerits of ojection No. 2, that the Enpl oyer sought to introduce evi dence on the

third day of hearing.

> Qich inquiry nust begin wth the i ssue of whether the operations are in two or
nore noncont i guous geographical areas. This is due to the fact that the
certification of a statewde unit does not require that after-acquired operations

i N noncont i guous geogr aphi cal areas be considered part of the original unit. If
the later acquired operations are contiguous wth the original operations, then the
Board is nandat ed by section 1156.2 of the Agricultural Labor Relations Act (Act)
to place all the enployees in the sane unit. |If the acquired operations are
nonconti guous wth the original operations, then the Board has the discretion to
determne, based on coomunity of interest criteria, the appropriate unit or units.
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The maj ority has affirned the disal | onance of this evidence due to the nisconduct
of the Enployer in concealing this infornation prior toits aborted attenpt to
introduce it into evi dence.

I, too, find the Bl oyer's nani pul ati on of Board processes
unacceptabl e, and | amnot unsynpat hetic to the ngjority' s response to that
conduct. However, on bal ance, | find the considerations in favor of reaching the
nerits of the unit issue to outwei gh those in favor of disallowng the evidence.
As noted above, determining the proper unit placenent of the 269 additional
enpl oyees i s necessary precondition to resol ving the objection on the nerits. 6 Mbst
inportantly, if the unit placenent issue is not addressed in this proceedi ng, no
one, including the LFW the Ewpl oyer, or the enpl oyees who sought the
decertification el ection, wll knowthe present scope of the unit.

Wile it is true that the UPNor the Enpl oyer nay file a unit
clarification petition or litigate the issue via an unfair |abor practice charge

alleging arefusal to

6 Indeed, it is clear froma declaration filed by counsel for the UPWin support of
t he subpoena served on the Enpl oyer prior to hearing that the UFWfully expected
the unit placenent of any additional enpl oyees to be the central issue to be
litigated wth regard to (pj ection No. 2.
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bargain, there is no guarantee if or when such an occurrence wll take place. In

the neantine, the enpl oyees, who do not have standing to file a unit clarification
petition, and whose protected free choice is a fundanental precept of the Act, are
left inthe dark as to the proper unit wthinwich to file another petition. By

the sane token, the failure to address the unit issue |eaves in |inbo i nnunerabl e

enpl oyees who mght ot herw se be covered by the certification and, thus, enjoy any
benefits that accrue fromecol |l ective bargai ni ng.

For these reasons, | would renand (bjection Nbo. 2 to the IHE to take
evidence as to the proper unit placenent of all agricultura enpl oyees working in
the Enpl oyer' s operations acquired after the original certificationin 198l. Such
evi dence al so nust include infornation as to the tinming and nuniber of agricul tural
enpl oyees invol ved in each acquisition, in order to eval uate the propriety of each
possi bl e accretion. (See Renai ssance CGenter Partnership (1979) 239 NNRB 1247.) As
a condition of allowng the Enpl oyer to introduce evidence on these issues, | also
woul d order that prior to hearing the Enpl oyer conply fully wth the subpoena
previously served by the UFWand di scl ose any additional infornation rel evant to

the issues | have outlined above. | believe this
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approach strikes the, proper bal ance in favor of deciding this case on the nerits
and, thus, providi ng nuch needed gui dance to all parties, while at the sane tine
preventi ng the Enpl oyer frombenefiting fromits previ ous abuse of the Board' s

pr ocesses.

DATHD June 20, 2000

| VONNE RAMCS R GHARCBON - Mentoer
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CAE SUMARY

NASH CE CAVP COMPANY Gase No. 99-RD 2-M
(W 26 ARB No. 4
(Ronual do Gar denas)

Backgr ound

O Septenber 9, 1999, a decertification el ection was hel d anong the enpl oyees of
Nash De Ganp Gonpany (Enpl oyer). 242 enpl oyees voted in the election. The ballots
ver e i npounded pursuant to Admnistrative Qder No. 99-9 (Septener 7, 1999). The
Lhited FarmVWrkers of Arerica, AHL-QO (AW tinely filed el ecti on objections,
sone which were set for hearing by the Executive Secretary and the Board (see Nash
De Ganp Gonpany (1999) 25 ARB No. 7). On April 13, 2000, Investigative Hearing
Examner (IHE) Douglas Gal I op issued a deci sion in which he reconmended t hat

(pj ection Nb. 2, which posed the question of whether the decertification el ection
was held in the sane bargaining unit as that which was certified, be sustained. In
light of the parties’ stipulation that during the pre-petition eligibility period
the Enpl oyer had 269 agricultural enpl oyees at its operations other than at Ducor
Ranch, where the el ection was held, and inlight of his ruling that the Enpl oyer
didnot tinely rai se the i ssue of whether the 269 enpl oyees shoul d not be
considered part of the certified statewde bargaining unit, the | He concl uded t hat
an out cone determnati ve nunier of potential voters were disenfranchised. He
therefore recoomended that the el ection set aside. The | He al so reconmended
dismssal of the renai ning objections, including one in which the UPNasserted t hat
the decertification petition was barred by a contract agreed to shortly before the
filing of the petition. The UFWTfiled exceptions concerning the contract bar

i ssue, and the Enpl oyer filed excepti ons concerning the unit issue.

Board Deci si on

The majority affirned the IHE s findings and concl usions. However, in affirmng
the IHE s refusal to allowthe Enpl oyer to introduce evidence that the 269

agricul tural enpl oyees who were not included in the el ection shoul d not be
considered part of the certified bargaining unit, the Board relied on the fol | ow ng
considerations. Fior toits attenpt to introduce such evidence on the | ast

schedul ed day of hearing, the Enpl oyer had a consistent history of refusing to
divul ge infornati on about the operations it acquired since the original
certification. Inits witten response to the decertification petition, the

Enpl oyer stated, under penalty of perjury, that the petitioned for




NASH CE CAMP GOMPANY Gase No. 99-RD2-M
(AW 26 ARB \o. 4
(Ronual do Car denas)

Page 2

unit, which consisted only of the workers at Ducor Ranch, included all of its
agricultural enployees in the state. The Enployer al so stated in its response that
it did not have agricultural operations in two or nore nonconti guous geographi cal
areas, which is a statutory prerequisite for having other than one, statew de,
bargaining unit. Pior to hearing, the UFWattenpted to subpoena i nfornation
concerning the Enpl oyer' s other operations, for the specific purpose of determning
whet her the bargaining unit presently consists of enpl oyees other than those at
Ducor Ranch. The Enpl oyer noved to quash the subpoena, arguing that this
infornation was irrelevant to issues set for hearing. Inlieu of conpliance wth
t he subpoena, the UFWaccepted a stipul ation that 269 additional agricul tural

enpl oyees were enpl oyed during the voter eligibility period. Then, on the final
schedul ed day of hearing, the Enpl oyer attenpted to introduce the very evi dence
that it sought to quash, evidence which was contrary to the Enpl oyer's sworn
statenents in its response to the petition.

The Board concl uded that the Enpl oyer's pattern of conduct constituted a serious
abuse of the Board s processes that warranted the | HE s deci sion to excl ude the
proffered evidence. Therefore, the Board sustai ned (pjection No. 2, set aside the

el ection, and di smssed the petition.

ncurrence and O ssent

Menber Ranos R chardson concurred wth the ngjority in affirmng the IHE s findi ngs
and conclusions as to (pjection Nos. 1, 3, 4, 5 and 6. However, wth regard to
(pj ection Nbo. 2, Mener Ranos R chardson woul d renand to the | HE to take evi dence
as to whether the enpl oyees in the operations acquired after the original
certification shoul d be consi dered to have been accreted into the unit. Wiile she,
too, found the Enpl oyer's nani pul ati on of Board processes unacceptabl e, she woul d
strike the bal ance in favor of deciding the case on the nerits and provi di ng nuch
needed gui dance to all parties as to the present scope of the bargaining unit.

* % %

This Gase Sunmary is furnished for infornation only and is not an official
statenent of the case, or of the ALRB
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DOGAS GALLAP. On Septenber 2, 1999, 1 Ronmual do Gardenas (herei nafter
referred to as Petitioner) filed a petition to decertify the Lhited FarmVrkers of
Anerica, AH--A O (herei nafter Lhion) as the excl usive col |l ective bargai ni ng
representative of the agricultural enpl oyees of Nash De Ganp Conpany (herei nafter
Enpl oyer). Petitioner had previously filed a decertification petition on August
26, in Gase No. 99-RD 1 -M, which was dismssed for an insufficient show ng of
interest. The Agricultural Labor Relations Board (ALRB or Board) conducted an
el ection pursuant to the herein petition on Septenber 9, and the ballots were
I npounded, as directed in Board Admnistrative Qder No. 99-9 (Septenier 7, 1999).

The Lhion filed tinely obj ections to the conduct of the el ection, sone of
whi ch were set for hearing by the Regional Orector of the Board' s Misalia,
Gilifornia regional office, and others were dismssed. Uwon the Lhion's request
for review the Board, in (1999) 25 ALRB No. 7, set an additional objection for
hearing. Representatives for the Enpl oyer, Lhion and Regional D rector appeared
bef ore the undersi gned and present ed evi dence concerni ng the obj ecti ons on February
15, 16 and 17, 2000. 2 Those parties have filed briefs, which have been dul y

consi der ed.

! Al dates hereinafter refer to 1999 unl ess ot herw se i ndi cat ed.

2 Petitioner did not appear at the hearing.



Lpon the testinony of the wtnesses, the docunentary evi dence recei ved at
the hearing and the oral and witten argunents of the parties, the fol |l ow ng
findings of fact and concl usions of |aw are issued:

RIECTI N TVO'

As described by the Acting Executive Secretary, the issue is, "Wether the
election was held in violation of the established rule that the only appropriate
unit for a decertification electionis the existing unit; i.e., aunit wich
duplicates the unit as initially certified or, asinthis instance, al the
agricultural enpl oyees of the Enployer inthe Sate of Galifornia as per the
Board' s deci sion in Nash-De Ganp Gonpany (Septenber 4, 1981, 7 ALRB No. 26), and

whether eligible voters nmay have been disenfranchised. (See, e.g., Ganpbell Soup

Q. (1955) 111 NLRB 234."

h Septenber 4, 1981, the Lhion was certified as the excl usive col | ective
bargai ning representative of, "Al agricultural enpl oyees of Nash-De Ganp Gonpany
inthe Sate of Glifornia" A thetine of the election, all of the Enployer's
agricultural enpl oyees worked at its grape operations known as the Ducor Ranch,

located in Tulare Gunty, Gllifornia. The

3 (pj ection 2 is discussed first, because the factual chronol ogy best |ends itself
tosaidtreatnent and, in the undersigned s opinion, the result is dispositive of
the case.



Notice of Hection described the unit as "Gapes - Tulare Gunty. "

The Enpl oyer and Lhion entered into three col | ective bargai ning agreenents in
the 1980s, the last of which expired on June 1, 1985 Al three of these
agreenents contai ned cl auses recogni zing the Lhion as the excl usive representative
of the enpl oyees covered by the Board s certification. In addition, the three
agreenents contai ned cl auses stating that enpl oyees worki ng on after-acquired
property woul d by covered by the agreenents to the extent permtted by | aw

The parties did not enter into another agreenent until a contract effective on
Qrt ober 1, 1997.4 That agreenent contai ned the sane recognition clause, but del eted
the after-acquired properties provision. The (ctober 1, 1997 agreenent stated that
the Enpl oyer woul d neet and confer concerning new or changed operations. The
agreenent contai ned a subcontracting clause for certain grape operations,
speci fying the permtted circunstances.

The parties negotiated a successor agreenent in 1999. They agreed to continue
the sane recognition | anguage and a nodi fi ed version of the neet and confer
provi sions concerni ng new or changed operations. The parties further agree to

either the sane, or a slightly nodified subcontracting cl ause.

4 The Lhion requested negotiations in 1994, but was unabl e to reach agreenent
wth the Enpl oyer.



The parties have historically negotiated only for Ducor Ranch grape workers,
and the agreenents have only covered those enpl oyees. The Lhion contends this is
because it was never aware that the Epl oyer enpl oyed any other agricul tural
workers. The Enpl oyer acquired one or two additional ranches songtine prior to
1988, and since that tine, has acquired nany additional farmproperties.
Qurrently, the Enpl oyer operates about 50 ranches, covering 16,000 acres. These
ranches nostly produce a variety of tree fruit, but al so sone grapes. The fields
are prinarily worked by enpl oyees of contractors.

The Enpl oyer al so planted an orange grove at one border of the Ducor Ranch
It harvested oranges fromsone point after 1994 until about two years ago. The
Enpl oyer used contractor enpl oyees to harvest the oranges, and a fewof its'
"steady” enpl oyees for of f-harvest work on the trees.

It is undisputed that the Ewpl oyer never notified the Lhion of any of its
farmng operations, other than the Ducor Ranch grape vineyard. The Epl oyer al so
oper at es packi ng sheds and cool ers, and has notified the Lhion's negotiators these
are coomercial in nature, and not covered by the certification. The Lhion's
negotiators denied they were anare that the Enpl oyer had agricul tural enpl oyees,
other than the grape workers at the Ducor Ranch, as of the decertification

election. They further



deni ed being anare that the citrus grove at Ducor Ranch was operated by the
Enpl oyer.

Three Lhion negotiators testified they were generally told the Epl oyer's tree
fruit operations were "cormercial,” a contention deni ed by enpl oyer negoti at ors.
Nevert hel ess, the Lhion submtted a request for infornation to the Epl oyer, dated
Aoril 21, 1994, asking for details regarding the Enpl oyer's operations, including
the use of contractors, and no infornati on was provi ded concerning farnmng
operations other than the Ducor Ranch. It is aso noted that the terns of the |ast
1980"s col | ecti ve bargai ni ng agreenent, which provided for such notice, woul d have
still beenin effect.

The Enpl oyer contends that the Lhion nust have been avare of its tree fruit
operations. The only direct evidence of thisis aletter from21999 negoti at or
Qust avo Fonero, stating he had read a newspaper article regarding the sal e of the
enpl oyer, which refers to the tree fruit operations, and two conments by Lhion
President, Arturo Rodriguez, in 1999, asking howthe Ewpl oyer's tree fruit harvest
was going. Fonero testified, denying know edge of agricultural enpl oyees off the
Ducor Ranch during the 1999 negotiations, while Rodriguez did not testify. The
Enpl oyer al so points to the proximty of the forner citrus operation to the grapes
grown at Ducor Ranch, and the participation by sone of the "steadi es" who perforned
of f-harvest work on the trees in the Lhion's negotiati ng coomttee.

6



The Enpl oyer further refers to a unit clarification petition filed by the
Lhionin 1994, in Gase No. 94-UGi-M, aleging that the farmng operations of
nanager David Bvans should be included in the unit. In that case, however, the
Enpl oyer contended that Bvans conpany was a separate entity, and the Unhi on wthdrew
the petition. In addition, the Enpl oyer points to the above-cited changes in the
1997 agreenent, and the appearance of the subcontracting clause. The Enpl oyer
submtted additional 1999 newspaper articles prinarily dealing wth its sale, one
or two of which refer to the Enpl oyer conducting tree fruit operations.

Lhder all these circunstances, Ewl oyer, at best, has only established sone
very general and nostly hear say-based awareness by one or two of the Lhion's
officials, conmencing in 1999, that the Enpl oyer was conducting tree fruit
operations. The Lhion might well have assuned these were "commercial ," as are the
packi ng operations. Even if the Enployer did not intentional |y mslead the Lhi on
concerning its other operations, it was under an affirnati ve obligation to give
notice, under the contract and pursuant to the 1994 infornati on request, and failed
todo so. Furthernore, evenif the Lhion was fully aware of such other operations,
there is no evidence that any Lhion official ever affirnatively declined to

represent the enpl oyees wor ki ng



t herei n.5 The decertification petition herein set forth the Ducor Ranch
agricultural enpl oyees as the appropriate unit. The Enpl oyer, inits response to
the petition, stated that the petition included all of its agricultural enpl oyees
inthe state, and failed to nention its other agricultural operations. The Board
agent investigating the petition noticed the di screpancy between the unit set forth
inthe petition and the certified unit, and the el ection was conducted in a
statewde unit. Nevertheless, the Bl oyer submtted a voting |ist consisting only
of its Ducor Ranch enpl oyees, and never advi sed the Board agent of its tree fruit
operations. Thus, the el ection was only conducted at Ducor Ranch.

Inits response to the petition, the Enpl oyer estinated 279 enpl oyees in the
unit. The petition was supported by a showng of interest consisting of 242
si gnatures.6 Atotal of 242 individual s appeared to vote in the el ection, of whom
13 were challenged. Pior to the hearing, the Lhion served detail ed subpoenas
duces tecumconcerning the nature and extent of the Epl oyer's agricul tural

operations, which the Enpl oyer noved to

° BEven under the 1997 agreenent, the Enpl oyer was obligated to neet and confer
concer ni ng new properties, which inplies notice Said contractual termdid not, in
itself, affirmatively showa disclainer of interest by the Lhion, even assumng the
Lhion could decline to represent the full statutory unit.

6 The Region permtted Petitioner to use the sane showng of interest inthis
case as he had in Gasse No. 99-RD[-M.



quash. Inlieu of producing those docunents, the Enpl oyer and Lhi on stipul at ed
that during the payroll eligibility period prior to the el ection, there were 269
agricultural enployees at its ranches in Gilifornia other than the Ducor Ranch.
The Enpl oyer added the followng to this stipul ation:

Nash De Ganp is wlling to nake this stipulation wthout waiving any

obj ection(s) it nay have on the basis of relevance, nateriality or any

other basis. For exanpl e, as stated during the tel ephone conf erence

last week, it is Nash De Ganp' s contention that the 1981 certification

islimted by its Mrch 1981 date. Thus, it is Nash De Ganp' s

contention that the 1981 certification apply [sic] to and has applied

only to the Ducor Ranch, the ranch at which the 1980 certification

el ection took pl ace.

Inits response to the petition, the Enpl oyer left blank a section

questioni ng whether it had enpl oyees worki ng i n nonconti guous geogr aphi ¢ areas of
Glifornia. The Ewloyer failed toraise thisissueinits petitions to revoke, or
at the above-cited tel ephone conference, which was conducted to resol ve those
subpoena i ssues. A though given the opportunity to give an opening statenent; in
which it coul d have rai sed the issue, the Enpl oyer declined. Late on the third day
of the hearing, the Enployer, for the first tine, raised as an issue the
appropriateness of including its tree fruit enpl oyees in the unit, based on
geographi ¢ separation and | ack of conmunity of interest. The Uhion strenuously
obj ected to the introducti on of this issue, and denanded a continuance for

preparation shoul d such evi dence be heard. The undersigned determined that the



Issue was not raised in atinely nanner and, for the nost part, refused to hear
evi dence thereon.

A though the Notice of Hection described the voting unit as "Gapes - Tul are
Qounty," the Board' s Decision in (1981) 7 ARB No. 26, and the Certification of
Representative clearly showthat the Lhion has represented a statew de unit since
1981. The voting unit in a decertification el ection is coextensive wth the
certified unit, absent a subsequent nwodification through unit clarification or

accretion proceedings. Myfair Packing Gonpany (1983) 9 ALRB Nb. 66. See al so

footnote 5 above. Uhder section 1140.4(c) of the Agricultural Labor Rel ations Act
(Act), the enpl oyees of a contractor engaged by an enpl oyer are deened enpl oyees of
the enpl oyer for collective bargai ning purposes, and are included inthe unit. See

Squoia Qange, ., et al. (1985 11 ALARB No. 21; Gardinal Dstributing Gonpany

(1977) 3 ALRB N\o. 23.

The Enpl oyer's argunent, that the certified unit consists

" The undersi gned is still convinced of the correctness of that ruling. The

Epl oyer shoul d have raised this issue inunit clarification petition(s) when it
engaged contractors to work on the properties it acquired or, at the latest, during
the investigations of the decertification petitions. See Summer Peck Ranch, Inc.
(1984) 10 ARB No. 24, at page 4. It is aso noted that the Bl oyer failed to
file el ection objections under Labor Gode section 1156. 3(c) chal | enging the unit
set for the decertification election. See astal Berry Gonpany, LLC (1999) 25
ALRBNo. 1, footnote 1, and Admnistrative Qder 99-2. Neverthel ess, should the
Board di sagree, the undersigned is prepared to hear evidence on said issue, and

rul e accordingly.
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only of the Ducor Ranch enpl oyees, is not sustained by the facts. Its' reliance on

ummer Peck Ranch, Inc., supra, is msplaced i nasnuch as the unit issue in that

case concerned a ranch which was fornerly part of a certified unit, purchased by a
successor enpl oyer then operating ranches never subject to the certification. The
Enpl oyer' s subsidiary argunent, that the Uhi on sonehow agreed to limt the unit to
t hose enpl oyees, would only be binding if the agreenent was based on | ack of
geographi ¢ contiguity, and the Board concurred. Wth that exception, the parties
do not have the authority to exclude agricultural enpl oyees frombargai ning units.

Se RC Witer & Sons (1976) 2 ALRB No. 14. The Enpl oyer does not contend t hat

the evidence it submtted concerning the Lhion's conduct shows an agreenent that
there shoul d be separate units, based on the statutory exception.

Assuming the Lhion could, in effect, disclaminterest in only a portion of
the certified unit, the Lhited Sate Suprene Gourt has hel d that disclainers of

bargai ning rights nust be clear and unmstakabl e. Mtropolitan Edison G. v. NRB

(US Sup. G., 1983) 460 s 693, at page 708, footnote 12 [112 LRRM3265]. See
al so Arnto, Eastern Seel Dvision, Ashland Wrks (1986) 279 NL.RB 1184 [ 123 LRRVI

1335]; enforced (CA 6, 1987) 832 F2d 357 [126 LRRMI2961]. If the enpl oyer relies
on contractual |anguage to establish the waiver, the National Labor Rel ati ons Board
(NLRB) has hel d that such | anguage nust al so be clear and unmstakabl e. Further
the matter nust be "fully di scussed and

11



consci ousl y expl ored during negotiations and the uni on nust have consci ousl y
yielded or clearly and unmstakably waived its interest inthe natter.” Rockwell
International Corp. (1982) 260 NLRB 1346 [109 LRRV 1366]; Mead Corp. v. NLNRB (CA

11, 1983) 697 F2d 1013 [112 LRRM1279];: General Tire & Rubber Go. (1985) 274 N.FB

501 [118 LRRM1400]; enforced, (CA 6, 1986) 795 F2d 585 [122 LRRVI3152].

If the enployer relies on the parties' collective bargaining history to
establ i sh a wai ver, but the provision does not appear in the contract, such wai ver
w il be found where the Lhion has consciously yielded its position. This nornal ly
requires that the matter was fully discussed and consciously expl ored. New York

Mrror (1965) 151 NLRB 834 [58 LRRVI1465]; Bunker HIl Q. (1973) 208 NLRB 27 [85

LRRM 1264], (1974) 210 NL.RB 343 [86 LRRVI1157]. Mere silence or inaction does not

show a consci ous expl oration of the subject. Litton Precision Products (1966) 156

NLRB 555 [61 LRRVI1096]; J.C Penney @o. (1966) 161 NLRB 69 [63 LRRM1309]. A union

nay wai ve bargai ning over an issue by inaction, but only does so where it is tinely
inforned of an issue in sufficient detail to nake a decision as to what action

needs to be taken. oalite, Inc. (1986) 278 N.RB 293 [ 122 LRRM 1030.

The facts herein do not establish that the Lhion waived its representational
rights concerning the Ewployer's tree fruit enpl oyees. There is no affirnative
conduct attributed to the

12



Lhion showng a disclainer and, at least until 1999, there is every indication that
the Lhion had no know edge of the Enpl oyer's other ranches. The contract ual
provi sions fromthe agreenents of the 1980's, which continued until 1997, if
anything, showed a desire to represent enpl oyees on newy acquired properties. The
subsequent del etion or nodification of those provisions, initself, did not
affirnati vely showa change in the Lhion's position. Assuming one or two of the
Lhion's representatives did acquire a general, hearsay-based awareness of the
Enpl oyer' s tree fruit operations, their failure to denand bargaining or file a unit
clarification petition does not establish the type of affirnative conduct
sufficient to establish a disclainer, even assuming the Lhion, under the statute,
coul d choose to represent only a portion of the certified unit.8

The record shows that nore enpl oyees were di senfranchi sed than went to vote
inthe election. Evenin the absence of atally of ballots, this would potentially
be outcone determnative. Therefore, it wll be reconmended that (pj ection 2 be

sustained, and the el ection set aside. astal Berry Gonpany, LLC (1999) 25 ALRB

No. 1; Roneer Nursery/Rver Vést,

8 The Enpl oyer al so contends that because the Lhion "di sappeared” for sone 10 years,
it has waived its' bargaining rights. Again, a nere failure to negotiate does not
establish awaiver. See Dole Fesh Fuit Gonpany (1996) 22 ALRB Nb. 4, at pages
39-40. A any rate, the Lhion has actively represented those enpl oyees it was
anare of for over the past ten years.

13



Inc. (1983) 9 ARB Nb. 38, Sequoia Oange, ., et al. {1985 11 ALRB No. 21, at

pages 9-10.
MIECNI N 1

The Acting Executive Secretary describes this issue as, "Wether the parties'
negotiations for a new col | ective bargai ni ng agreenent had progressed to such a
stage that it coul d be deened adequate to i nvoke the Labor Gode section
1156. 3(a)(4) contract bar so as to nullify an otherw se bona fide question
concerning representati on and warrant invalidation of the petition for
decertification.”

The Enpl oyer and Lhi on began negoti ati ng a successor to the 1997 agreenent on
My 19, 1999. They exchanged and di scussed proposal s over the course of several
neetings, leading to the final fornal session, on August 13. (n that date, the
Enpl oyer presented two package proposals. Both required the Lhion to wthdrawthe
nany out standi ng grievances and unfair | abor practice charges which were then
pending. The Lhion was wlling to accept the Enpl oyer's | ast package proposal ,
except that it wshed to naintain about three grievances and/or charges. The
Enpl oyer rejected this, maintaining that all such outstanding natters be dropped.

n August 23, negotiator Guadal upe Mrrtinez net wth Sephen Garl B swel
the Enpl oyer' s president and chief executive officer. A the neeting they resol ved

al | outstand ng gri evances
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and charges except for one. Bswell agreed that, other than, resolving this
grievance, the parties had agreed to all terns for a contract. n the fol | ow ng
day, Mrtinez spoke wth B swell by tel ephone, asking if the Enpl oyer intended to
appeal the final grievant's clai mfor unenpl oynent insurance benefits. B swell
stated he did not yet knowif an appeal would be filed, and woul d | et Mrtinez
know once the Enpl oyer decided. (n the norning of August 26, the Uhi on obtai ned
agreenent to wthdrawthe final grievance. That afternoon, the Lhion hand
delivered and nai |l ed an uncondi tional acceptance of the Enpl oyer's | ast proposal of
August 13, agreeing to wthdraw al | pending grievances and unfair | abor practices.

The Lhion's constitution requires ratification of all collective bargai ning
agreenents. Its opening proposal specified that the Lhion could nodify or change
its positions up to ratification. The Ewloyer's and Lhion's wtnesses di sagree as
to whether the Lhion verbal |y preconditioned agreenent on ratification during
negotiations. Wtnesses for the Lhion testified that the contract was ratified in
a series of neetings, concluded on Septenber 3, whi ch the Enpl oyer disputes, based
on circunstantial evidence to the contrary. Irrespective of these di sagreenents,
It is undisputed that, assuming ratification was necessary and did take place, it
was not acconpl i shed until one day after the petition herein was fil ed.

The Enpl oyer initially refused to recogni ze the agreenent,
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based on | ack of ratification and its recei pt of the decertification petition.
SQubsequent|y, the Enpl oyer drafted an agreenent, to be voided, if the Lhion were
decertified. The agreenent was transmtted to the Lhion on Septenber 30, and
executed by Lhion representatives sonetine prior to ctober 18. The Enpl oyer has
not yet executed the agreenent, but it appears that all newterns and conditions
therein were inpl enented, after the petition was filed.

Lhion negotiators testified that it generally takes at |east two weeks after
agreenent for the parties to draft and fully execute the contract. They al so
testified that their practice is not to sign agreenents until the nenbership has
ratified them The actual wthdrawal of the outstanding grievances and unfair
| abor practice charges took place after the petitionin this case was fil ed.

Section 1156. 3(a)(4) of the Act provides that a representation petitionis
barred if there is an existing col |l ective bargai ning agreenent. Section
1156. 7(b) (1) specifically requires such a contract to be "in witing and execut ed
by all the parties thereto.” The Lhion concedes that under National Labor
Relations Act, the NLRB has devel oped a "bright-line" rule requiring execution of

the contract as a precondition to barring the petition. Applachian Shal e Product s

G. (1958) 121 NLRB 1160 [42 LRRVI1506]; Terrace Gardens Haza, Inc. (CA DG 1996)

91 F3d 222. [153 LRRVI2073].
16



The Lhion has submtted extensive argunents, which will not be repeated in
detail ,9 as towhy this rule should not be applied under the Agricul tural Labor
Relations Act. The undersigned, to be succinct, finds these argunents
unconvi ncing. The statutory | anguage i s cl ear and unanbi guous, and appears to
followthe NRBrule. The Lhion notes that the NRBrule is not codified, but was
devel oped by case law ontrary to the Lhion's argunent, the undersigned bel i eves
that the codification of this requirenent under our Act |eaves |ess, and not nore
roomfor interpretation. The Board recently affirned its general policy of
fol l owng N_.RB precedent in cases involving objections to conduct of el ection.

Qastal Berry Farns, LLC (1998) 24 ARBNb. 4. In that case, the Board read

section 1156. 3(c)10 so as to conport wth the NLRB rul e, even though by its wording,
the section mght have been interpreted differently.

The Lhion's policy argunents are al so unpersuasi ve. The undersigned fails to
see why the execution of contracts requirenent is | ess applicable to the
agricultural setting thanit is toindustrial enployers. n the other hand, as the
N_RB has di scovered, once the contract bar is invoked prior to execution, one

becones invol ved in a plethora of tine-consumng

Itis presuned that these argunents wll be reiterated in future proceedi ngs.

19 i s section deal's with vho nay file objections to the conduct of elections.
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| i ne-draw ng exerci ses, the outcones of which perfectly reasonabl e
: 1
peopl e may wel | di sagree.
The Regional Drector's representative, in her brief, contends that even if an
enpl oyer's grounds for refusing to execute an agreenent are basel ess, or constitute
an unfair |abor practice, the execution requirenent renains in effect under NLRB

case law Bowing Geen Foods, Inc. (1972) 196 NLRB 814 [80 LRRM 1101]; Terrace

Grdens Faza, Inc., supra. Inthe latter case, the Gurt specifically refused to

create a rul e deeming a contract executed as of the date of the unlawful refusal to
signit.

Even assuming there shoul d be an exception to the execution requirenent,
where a party has unlawul |y refused to sign an agreenent, there is no unfair |abor
practi ce charge assigned to this proceed ng. = In any event, although the Enpl oyer
initially denied that agreenent had been reached, the Lhion has failed to

preponderant|y establish that, even had the Enpl oyer conpl etel y

u Indeed, the instant case presents such a scenario. nthe one hand, it is clear
that the Uhion accepted the Enpl oyer's | ast package proposal prior to the filing of
the petition. Qnthe other, it is not unreasonabl e for the Epl oyer to argue that
accept ance was contingent on wthdrawal of the unfair |abor practice charges and
grievances, ratification by the nenbership and drafting of specific |anguage
acceptable to the parties, all of which took place after the filing. In light of
the other findings reached herein, no conclusion is reached as to whi ch position
has greater nerit.

L The Regional Drector's representative advised, at the hearing, that

an unfair |abor practice charge alleging an unlawful refusal to execute
the agreenent is still under investigation.
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cooperated, the contract woul d have been fully executed prior to the filing of the
petition. To the contrary, even under the nost favorabl e scenario, it appears
that, due to preparation tine, transmttal between the parties and the ratification
vote, it is highly unlikely that this agreenent woul d have been executed prior to
the Septenber 2 filing date. Accordingly, it wll be reconmended that (pj ection 1
be overrul ed.

GBJECTI AN 3

Thi s objection was described as, "Wiether enpl oyees nay have been under the
perception that the Enpl oyer was pronoting the decertification effort as a resul t
of the activities of enpl oyee Samuel Cervantes insofar as he appeared to have free
access to enpl oyees, traveling to different crews in a Gnpany truck, in order to
solicit enpl oyees' signatures on the decertification petition during paid work tine
and whet her said conduct tended to interfere wth enpl oyee free choi ce.”

The Lhion's request to wthdrawthis objection was granted at the hearing.

IECTI (N 4
This objection was set for hearing by the Board, and al | eges chat Ducor Ranch

Manager, Adrian Mchael Mrquez, engaged in an act of viol ence agai nst Lhion

access-taker Sal vador Madrigal

13 Inlight of these findings, the parties other arguments concerning this
objection wll not be di scussed.
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Gageda (Mudrigal), in the presence of enpl oyees. Mrquez, Mdrigal, Forenan
Rosendo A Lujano and Lhi on Regional Manager, Ronan Fnal testified concerning this
incident. Al slanted their testinony in varying degrees, to exaggerate the

m sconduct of the opposing side, and/or to mni mze the msconduct of the side they
supported. The facts set forth bel oware a sunmati on of what probabl y happened,
taking into account the wtnesses' biases.

h August 30, 1999, Madrigal, acconpanied by A nal, drove onto the Enpl oyer's
property to take access for a break coomencing at 9:00 am Mrquez spotted the
vehicle and fol l oned them because it was too early to take access, to check their
identities and to ensure they were wearing identification tags. Mdrigal parked on
adirt road, wth Lujano crewworkers on both sides, and Mirquez parked behi nd
them Mrquez approached Madrigal, who was still inside the vehicle, and rai sed
access issues wth him including the fact that the 9:00 break had not yet been
cal | ed.

Ether just before or just after Lujano called for the break, 14 Madri gal

opened the door to the vehicle, striking

4 | nasmuch as Madri gal 's conduct woul d not have justified violence, even if he had
nerely exited his vehicle shortly before the break, it is unnecessary to reach a
final determnation onthis issue. It is noted, however, that it appears unlikely
that having just been told by Mrquez to wait for the break, Mdrigal woul d have
premat urely exited his vehicle, and Lujano, called by the Enpl oyer, initially
indicated that Madrigal began | eaving the

----Foot not e conti nued
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Marquez on the leg. EHther wth his leg, or his entire body, (depending on who is
to be believed) Mrquez returned the door, striking Madrigal on the shin and head.
This purported y caused a mnor bruise on the shin, and perhaps sone redness to his
f or ehead. = Marquez i nmedi at el y st epped back, and Mudrigal and H nal proceeded to
take access. Mirquez then left the area. A few crew nenbers either approached
Madrigal, or he approached t hem (dependi ng upon whether Madrigal or Hnal was nore
accurate on this issue) and briefly di scussed Mirquez' s conduct.

After taking access, Madrigal net wth the Lhion's other access takers and
reported the incident. He was advised by the Lhion's | egal departnent to contact
the Tulare Gunty Sheriff's Departnent, which Madrigal did. Wen the sheriffs
arrived, Mdrigal instituted a citizen's arrest, and Mrquez was driven anay in
handcuffs. There is no evidence that enpl oyees wtnessed the arrest, but the
fol lowng day, Marquez and other Lhion agents wdely distributed flyers showng a

pi cture of Marquez in handcuffs, and describing himas conative, incorrigible and

vehicle after he called for the break.

5 A though Madrigal contends phot ographs were taken of the shin bruise, no
expl anati on was gi ven for why none was produced at the hearing.
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al ways agai nst the workers. No further prosecution took place. 16 Actual viol ence
between the parties to an el ecti on canpai gn, when wtnessed or di ssemnated to
enpl oyees, constitutes grounds for setting aside an el ection. The test i s whether
the msconduct created an atnosphere in which enpl oyees were unabl e to freely

choose a col |l ective bargaining representative.” T. Ito & Sons Farns (1985) 11 ALRB

No. 36, at pages 9-10. Serious, actual violence, as opposed to threats of

viol ence, readily establishes a coercive atnosphere. Ace Tonat 0 Gonpany,

Inc./George B Lagoria Farns (1989) 15 ALRB No. 7. In addition, excessive force

directed agai nst uni on access-takers by enpl oyer representati ves nay constitute
grounds for overturning an election, even if there is no actual violence. Anderson

Farns Gonpany (1977) 3 AARB No. 67, at pages 8- 11.

The case whi ch nost cl osely supports the Lhion's position is Security Farns

(1977) 3 ARB No. 8l. Inthat case, there were two physical confrontations between
enpl oyer and uni on representatives. |n one incident, a conpany official,

acconpani ed by a security guard, approached an organi zer, ordered the organi zer to
| eave the property and threatened to call the sheriff's departnent. After sone

di scussi on regardi ng access

 The Lhion attenpted to introduce evi dence concerning an incident, about three
weeks earlier, where Mrrquez all egedl y pushed a fenal e worker to the ground. The
Lhion did not contend that the incident was related to the el ection, and said
testinony was not permtted.

22



rights, the organi zer stepped out of his vehicle, at which point the enpl oyer
representati ve pushed himback into the vehicle and sl ammed the door. Sheriff's
departnent officers later arrived. The Board found that the enpl oyer's conduct
viol ated section 1153(a), irrespective of whether the organi zer was entitled to
take access, and listed it as a ground for setting aside an el ecti on anong t he
enpl oyer' s agricul tural enpl oyees.

The Marquez incident fails to establish an at nosphere of coercion preventing
enpl oyee free choi ce, irrespective of the whether the ballots, if counted, woul d
show the el ection was close, and assumng all of the eligible voters were anare of
what happened. Wiat took pl ace was a brief exchange of bunps fromthe door,
initiated (whether intentionally or negligently) by Mdrigal, and resulting, at the

nost, inamnor bruise. Wlike in Security Farns, supra, Madrigal and FH nal were

not prevented fromtaki ng access, Marquez did not act overtly to force Madrigal
back into the vehicle, and he inmedi atel y stepped back after the exchange t ook

place, permtting Mdrigal to exit. Aso unlike in Security Farns, Marquez did not

call inthe police authorities. Indeed, it was Mrquez who was arrested, to the

enpl oyees' knowedge. Wiile the election in Security Farns was overturned, the

enpl oyer in that case engaged in another, nore violent eviction of union
organi zers, and engaged in additional conduct coercive of enpl oyee free choi ce.
Inall these circunstances, it wll be reconmended t hat
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(pj ection 4 be overruled. See Asarco Incorporated Mssion Lhit (1986) 279 NLRB 867

[123 LRRVI1253] .
BIECTI ON 5

The issue is, "Wether the work of certain crews was halted for upwards of 15
mnutes, wth loss of pay, in order to penalize UPWorgani zers who took work site
access and who then either delayed their departure . . . or renai ned near the work
site after the forenan had announced the end of the access (or break) period and
whet her such "puni shnent” inflicted on the enpl oyees in retaliation for conduct by
the Lhion tended to interfere wth enpl oyee choi ce.”

Mirquez testified that harvest crews were stopped on two or three occasions,
for 15-mnute periods, because Lhi on access-takers continued tal king to enpl oyees
after the break periods, and this was highly disruptive to the work of the crews.
Marquez gave no dates for these incidents. Gew nenbers are paid on an hourly and
bonus pi ecerate basis. Gewnenbers were paid their hourly rate during these
stoppages. Mirquez clains the workers | ost no pi ecerate bonuses, because the sane
enpl oyees harvested the entire crops involved, and wth or wthout the stoppages,
they woul d have had the sane anount of work.

According to Madrigal, after the August 30 incident wth Mrquez, as he and
Fnal were leaving the fields at the end of the access period, Lujano told the

crew "Al of you guys are
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goi ng to be puni shed for 15 mnutes because you are talking wth a Lhion

organi zer." Athough Hnal was wth Mdrigal at the tine, and testified at the
heari ng concerni ng the Marquez incident of August 30, he did not corroborate this
testi nony.

Lujano' s supervisory status is disputed, but wll be assuned for the purposes
of this Decision. He denied ever naki ng such a statenent or ever stopping his
crew Luano testified the access takers did not overstay their access period that
day, and neither Mdrigal nor Fnal testified that this took place.

At best, Madrigal's testinony woul d appear to be inconpl ete, absent sone
indication he and Hnal overstayed their access period, or that Lujano told the
crew neners this was why they were being stopped. Mre critically, Fnal, wo was
anore reliable wtness that Mdrigal, inthat he was less inclined to slant and
exaggerate his testinony, did not corroborate this allegation. Accordingly, even
iIf Lujano was a statutory supervisor, there is insufficient credible evidence to
find that the statenent was nade.

The Board w il set aside an el ection based on non-vi ol ent ni sconduct
attributable to a party where the objecting party proves that the conduct tended to
interfere wth enpl oyee free choice to the point that it affected the outcone of

the el ection.

o Mirquez was present at the outset of this access period, but |eft-the area before
Lujano' s al |l eged st at enent .
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The test to be applied in determning the coercive inpact of such misconduct is

objective, and not subjective. Furukawa Farns, Inc. (1991) 17 ARB No. 4; Agri-Sun

Nursery (1987) 13 ARB No. 19. FRetaliation by enpl oyers agai nst enpl oyees for
their union activities nay constitute grounds for overturning an el ection. The
factors consi dered incl ude the pervasi veness of the conduct, the size of the voting
unit, the proximty of the conduct to the el ection and the cl oseness of the

election. Anderson Farns Gonpany (1977) 3 ALRB Nbo. 67; SamAndrews’ Sons (1977) 3

ALRB No. 45, \alley Farns (1976) 2 ALRB No. 42; cf. Bud Attle, Inc. (1977) 3 ALRB

No. 7.

I nasnuch as the ballots in this el ection have been inpounded, it cannot be
determned how cl ose the vote was. Furthernore, the record does not disclose the
dates on which the crews' work was stopped, so proximty to the el ection cannot be
determned. Neverthel ess, even if the vote was very cl ose, and the stoppages were
ordered just before the election, it woul d be concl uded that the Enpl oyer' s conduct
was not sufficiently coercive to overturn the el ection.

The uncontradi cted testinony of Mirquez establishes that the orders were given
because Lhi on access takers overstayed their allotted tine, and enpl oyees conti nued
to speak wth them The entire crews were stopped because this was causi ng
consi derabl e di sruption. A though enpl oyees not engaged in this conduct were al so
stopped, one has to specul ate as to whether they | ost any
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wages as the result. Uhder these circunstances, said conduct cannot be said to
have reasonably tended to affect the outcone of the el ection
CBIECTICN 6

The Acting Executive Secretary describes this ojection as fol | owns:

"Wiet her, on Septenber 8, 1999, a crew foreperson promsed enpl oyees in the Garza
crewthat they shoul d expect a wage increase (to $6.00 an hour the fol | ow ng
January), whether, on the sane date, supervisor Mirquez advi sed the Jacinto crew
they woul d be better off negotiating directly wth the Enpl oyer because the
Gonpany' s wage and benefit plan was superior to that which the Lhion had accept ed
In negotiations, and whether the statenents promsed i nproved benefits for a no-
uni on vote."

There was no evi dence presented concerning statenents by a crew f oreper son
to enpl oyees in the Garza crew Mirquez gave the only testinony concerning his
statenents to crew nenbers. A day or two before the el ection, in response to
enpl oyee questi ons concerni ng the ongoi ng contract negotiati ons, he conduct ed
neetings wth two crens. Mrquez told the enpl oyees that there woul d be an
election wthin the next fewdays, and the Enpl oyer had a proposal on the tabl e,
whi ch the Lhion did not accept, in his opinion, until it "got wnd' of the
decertification petition. Mrquez told the enpl oyees the Enpl oyer had offered a

wage increase to $5.95 per hour. He told the enpl oyees to vote for
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the Lhion if they wanted representation and if not, to vote agai nst.

An enpl oyee asked if wages woul d increase to $6.00 per hour. Mrquez said
no, he could not promse raises, but only tell themthe Enpl oyer's proposal. He
said there were no plans to change the way the ranch was operated. |n response
to a question, Marquez told the enpl oyees there were no plans to change their
I nsurance coverage regard ess of el ection outcone. Mirquez deni ed he prom sed
any benefits for voting agai nst the Lhion.

If an enpl oyer promses enpl oyees benefits prior to an el ection, this nay

establ i sh grounds to overturn the results. FRoyal Packing (1978) 5 ALRB No. 31,

Ander son Farns onpany, supra. The evidence, however, fails to establish that

Marquez nade such a promse. To the contrary, his uncontradi cted testinony was
that he specifically told the enpl oyees he coul d not nake any prom ses.
Accordingly, the objection, as phrased, is not supported by the evidence and shoul d

18
be overrul ed.

18 is noted that the Lhion did not argue this objectioninits brief.
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RECCOMMENCED GRCER

Based on the foregoing, it is hereby ordered that Lhion's (bjection 2 is
sustained, the election set aside and the petition dismssed. It is further
ordered that (pjections 1, 4, 5 and 6 are overruled, and the Lhion's request to
w t hdraw (pj ection 3 is approved.

Dated: April 13, 2000

Aol addne

Dougl as Gal | op
| nvestigative Heari ng Exaniner
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